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DECISION AND ORDER

Theseare dams for benefitsunder the L ongshoreand Harbor Workers CompensationAct (herein

the Act), 33 U.S.C. 8§ 901, et seq., brought by Ard Price (Clamant) againgt Stevedoring Services of
America(Employer), Eagle Pacific Insurance Company (Eagle Pacific) and Homeport Insurance Company
(Homeport). Thefirst claim, OWCP#14-108162, isfor aninjury of October 2, 1991, when Eagle Pacific
Insurance Co. insured Stevedoring Services of America. He underwent surgery on April 22, 1992 and
returned to work onNovember 24, 1992. He continued to work until July 2, 1998 when upon the advice
of hisphysician, heleft work. The second claim, # OWCP 14-128687, is for awork-rel ated aggravation
or progressionof hislower back condition, date of injury July 2, 1998. Homeport Insurance Co. hasbeen
the insurance carrier for SSA since August 1, 1992.
Homeport dlegesthat the July 1998 occurrence is a progression; whereas Eagle Pacific dlegesthat it is
an aggravation or new injury. Additiondly, | note that Claimant has adso suffered a previous low back
injuryonMarch 17, 1979, for which he has previoudy been awarded permanent partia disability benefits
and which isnot a issue in these present daims.

On May 8, 1998, this matter wasreferred to the Office of Adminigtrative Law Judgesfor hearing.
Pursuant thereto, Noticeof Hearingissued schedulingaformal hearing on November 18, 1999, in Portland,
Oregon. All partieswere afforded afull opportunity to adduce testimony, offer documentary evidenceand
submit post-hearing briefs. The Adminidrative Law Judge offered four exhibits, Clamant offered nine
exhibits, Eagle Pacific proffered 24 exhibitsand Homeport proffered 61 exhibitswhichwere admitted into
evidence. Thisdecision is based upon afull consideration of the entire record.

Post-hearing briefswererece ved fromClaimant, Employer/Eagle Pacificand Employer/Homeport.
Based upon the gtipulations of Counsdl, the evidenceintroduced, my observations of the demeanor of the
witnesses, and having considered the arguments presented, | make the fallowing Findings of Fact,
Conclusions of Law and Orde.

STIPULATIONS

At the commencement of the hearing, the parties sipulated, and | find (Tr. 7-12):

1. That the Longshore and Harbor Workers Compensation Act applies.

2. That Claimant wasinjured on October 2, 1991; Eagle Pacific was the responsible carrier for

that injury, Clamant was paid temporary totd disability benefits from October 3, 1991 to November 23,
1992, and dl medica benefits for that injury have been paid.

1 Referencesto the transcript and exhibits are asfollows: Transcript: Tr.__ ; Claimant's Exhibits. CX-_;
Eagle Pacific's Exhibits: EP-___; Homeport’s Exhibits: HP-___.
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3. That Clamant reached maximum medicd improvement on November 23, 1992, for the
October 2, 1991 injury.
4. That Claimant last worked for Employer on July 2, 1998.
5. Tha Claimant was medicaly stationary on July 3, 1998.
ISSUES
The unresolved issues presented by the parties are (Tr. 12-15):
1. Causation.
2. Nature and extent of disability.
3. Medicd benefits.
4. Average weekly wage for both the 1991 and 1998 injuries.
5. Last Responsible Carrier.
6. Section 8(f) Specid Fund relief.

7. Section 14(e) pendlties, interest and attorney’ s fees.

STATEMENT OF THE CASE
The Testimonial Evidence
Claimant

Clamant isafifty-eght year old manwithawife and four children. Hegraduated fromhigh school
in 1960 and livesabout fifteen miles north of Longview, Washington. (Tr. 54-55). Clamant tetified that
he became a longshoreman in September 1963 and since that time, he has worked as a longshoreman
except for the years from 1976-1978 when he was a commercia fishermanin Alaska. (Tr. 55).

Clamant reported that he was injured in 1979 while working as a longshoreman when he was
climbing down aladder and arungbroke. He reported that he fell on hisleg and hisright buttock and hit
hiselbow and jaw. He aso hurt hislower back. (Tr. 57). Clamant testified that he had surgery for his
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lower back after thisinjury and that he was off work for two years following the injury. (Tr. 58). He
further testified that after his 1979 injury, Dr. John Thompson*“could have sad thet ... [heig] liableto have
flare-ups’ in hisback. (Tr. 93).

Claimant testified that before the 1979 injury, he could do any job at the Longview port and that
after the injury, hewaslimitedto light duty jobs. (Tr. 58). He reported that the Longview port is primarily
alog export port. (Tr.59). He further reported that longshoremen go through a union hiring hal to get
jobs. (Tr. 59-60).

Claimant reported that he was injured on October 2, 1991, while working for Employer. He
testified that during a ship lashing, one of the chains “waskind of fouled, so | held onto apart of the bottom
of it so that they could flip it over, which would have been easier if | — 1 held onto the chain and pulled it
againg the stanchion so thet | actudly wasn't holding much weight, but it would be easier for them to put
this chain over the top of the sanchion. And while | washolding onto that, suddenly it fdl onmy head and
my neck and my shoulder, and it — I was standing on the rail of the ship, and it knocked my hat off. It
knocked my glasses off. | saw black and sparks, youknow, stars, and | —youknow, the next thing | saw
was — | was losng my balance, and | stepped towards the dock, jumped kind of a jump towards the
dock.” (Tr. 56).

Clamant tedtified that after the accident, he knew he was badly hurt. (Tr. 56). He reported that
he went to the supercargo office and told themhe was going to have to go to the hospitd. Claimant further
reported that he received x-rays at the hospital on hisneck. He testified that he received compensation
from Employer for thisinjury until January 1992. He further testified that Dr. Berkeley performed neck
surgery after thisinjury and he felt “much better.” (Tr. 57, 91).

Claimant tetified that after his 1991 injury, Dr. Berkeley released him to work “with avoidance
of repetitive pulling, pushing, lifting and carrying with maximum weight lifting of 25 pounds.” He reported
that he tried to comply with the restrictions and if there were jobs he could not handle, he would get
assgtance. (Tr. 61). He tedtified that he tried to get ding jobs and dock jobs after the 1991 injury. He
reported that ding jobs involve hooking ashackle into aship’sgear and to aspreader thenwrapping dings
around loads of logs. (Tr. 62-63). He further reported that the shackles weigh more than twenty-five
pounds, so hetried to get help hooking them up to the ship. (Tr. 63).

Clamant tedtified that it is not uncommon as a gang boss to rdieve the dingmenfour hoursaday.
(Tr. 200-01). Claimant reported that it was a more difficult job for him to load pre-dung logs and that
sometimeshewould not do these jobs. (Tr. 201). He testified that he did not have to lift the entire weight
of the ding when hooking it up. (Tr. 206). He further reported that it was not uncommon for him, asa
gang boss, to carry the paint. (Tr. 202). Claimant testified that he tried to work with people who would
help him and work together asateam. (Tr. 209-10).

Claimant tedtified that on days which he could not do the work due to hisinjury he would have to
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cal areplacement. He reported that when he caled areplacement, he could not get another job that day.
He further reported that he averaged twenty-two days per year when this Situation arose and there were
no other jobsin the union hiring hdl. (Tr. 65). He tedtified that he did not mention missing these daysin
his earlier deposition because “it had dipped my mind, and | didn’'t even think about it until | was asked
to find some of my time books...” (Tr. 66).

Clamant tedtified that his back pain gradudly worsened throughout the 1990's. (Tr. 69). He
explained that the repetitive pulling of the dings around thelogs, stepping over railroad tracks, stepping over
bark or mud puddles and enduring jerks from the dings added up gradudly increasing his pain. (Tr. 86).
For his back symptoms, he reported that he was seeing Dr. Mark Thorson who prescribed pain
medication. (Tr. 69-70). He further reported that he went to Canada to get codeine aspirin which,
together with his prescription medications, helped dleviate his back pain. (Tr. 70). Clamant testified that
in 1993 or 1994, Dr. Thorson described his condition as chronic lumbosacra gtrain. (Tr. 105).

Clamant testified that he started taking painmedicationand working at the same timeinthe middle
1990's. (Tr. 70). He reported that he told Dr. Thorson abouit this situation and Dr. Thorson ordered an
x-ray and MRI. Dr. Thorson then referred Claimant back to Dr. Berkeley. Claimant testified that Dr.
Berkeley recommended that Claimant retire. Claimant reported that he stopped working and his last day
of work wason July 2, 1998. (Tr. 71). He further reported that after Dr. Berkeley recommended he
retire, he contacted Eagle Pacific Insurance. He testified that Eagle Pacific “said that | needed to get a
controversion [form] from them.” (Tr. 75).

Claimant testified that he last worked for Employer asagang boss. (Tr. 71). Claimant reported
that he had seen the video of dingmanjobs. (Tr. 72). Hetegtified that the video did not show dl thethings
that are required of longshoremen. Hereported that the video showed an exceptiondly nice and sunny day
and the longshoremen were relaxing on their chairs. He noted that the work withthe dingsis much more
difficult than the video shows. (Tr. 87, 203-04). Claimant emphasized that the activities of the workers
inthe video do not truly represent the kind of work he persondly did. For example, he would never have
alowed longshoremento put ther chairscloseto loads of logsif he were the gang boss. He a'so noted that
the video did not show anyone involved in any particularly difficult work, getting hurt, tweeking their back
or stepping over railroad tracks. (Tr. 88). Claimant testified that gang bosswork includesflipping around
dings untangling dingsand paintingonthelogs. (Tr. 72-75). Hetedtified that he “sddom” went onships
because if there were logs on the vessd, he would have to climb over them and he “couldn’t have done
that.” (Tr. 109). By “sdldom,” Claimant explained that meant between once and threetimesaweek. (Tr.
108-109).

Clamant tedtified that he and his wife are searching for a surgeon to perform surgery. (Tr. 76).
Clamant reported that he is recaiving socia security disability benefits and he has retired as a union
member. (Tr. 77, 111). Claimant testified that during 1996 and 1997, hetook Darvocet and Vicodin every
day for his pain and he “couldn’t have worked without these medications.” (Tr. 79-80).
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Clamant tedtified that before his 1979 injury, he went horseback riding “at least acouple of days’
aweek. Hereported that hisfinancid Stuation “wasn't too bad” at that time because he and his ex-wife
wereliving a a house that his wife's parents let them use rent-free. (Tr. 81). Hetedtified that after the
1979 injury, he had to take “ as many easy jobs as he could” because he had gottenadivorceand “didn’t
have anything” so he needed moremoney. Hefurther testified that he went to the union hiring hal “asmuch
as| could” and he “couldn’t ride horses anymore.” (Tr. 82)

Claimant tedtified that the union hiring hall is open every day and some holidays. (Tr. 82). He
reported that longshore job opportunities have increased since he first became alongshoreman in 1963.
He explained that there were around 500 longshoremen in 1963 and now there are only about 200
longshoremen. Hetedtified that he planned to work until he was sixty-five " or whenever aslong as| could
handle it. | hadn't redly planned on retiring until [Dr. Berkeley] said | should.” (Tr. 83). Clamant
reported that a longshoreman needed to work 800 hours per year to have tha year qudify toward his
retirement penson. Hefurther reported that he believed the same amount of hourswere needed to qualify
for medical coverage. (Tr. 99).

Clamant tedtified that his pension benefits did not increase after the 1999 collective bargaining
agreement and he has not applied for more benefitsfromthe union. (Tr. 107). Hetestified that Snce 1992,
hisannud earnings increased every year for the exception of 1995 when he was off work three months due
to an ebow injury. (Tr. 90).

Michele Price

Michele Price, wife of Claimant, testified that she and Clamant will have been married sevenyears
in February 2000 and that she has known Claimant since gpproximately 1989 or 1990. (Tr. 42-43). Mrs.
Pricereported she has beeninthe nurang fidd for twelve years and she has been aregistered nursefor two
years. (Tr. 43).

Mrs. Price tedtified that as long as she has known Claimant, he has moved dowly and guarded.
(Tr. 44). Shefurther tedtified that after Claimant’s October 1991 injury, “he was in awhole lot of pain.
... he was having sharp pains, and he was — he was not doing well. He was having alot of difficulties.”
Mrs. Price reported that after Claimant’ s surgeriesin 1992 he was*“muchbetter than what he was before
he had the surgery, but he was— he was not the same as before the injury.” (Tr. 45). She further reported
that he “wasn't quite as active as he was prior” theinjury. (Tr. 46).

Mrs. Price tedtified that after Clamant went back to work in November 1992, his condition
became progressively worse, “not right away but just dowly.” Shereported that he could take aspirin and
that would take care of hispain. Then, in1996 or 1997, she further reported that Claimant “ started having
awhole more pain” for whichhe wastaking prescriptionmedications. Mrs. Price testified that Clamant’s
pain “got to the point to where he wasn't getting enough of the prescription medications where he was il
— he wastaking over-the-counter medications on top of the prescription medications. And he washaving
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aganalot of scidic pain [that] wasn't as severe as prior to whenhefirg had theinjury in[1991], but it was
progressively getting worse again.” Mrs. Price reported that “ sometimes [Claimant] didn’t even want to
get out of bed because his pain was getting bad, and this wasjust withinthe last couple of years.” (Tr. 46).

Mrs. Price testified that Claimant’s doctor was very conservative with the medications, “so [she
and Clamant] would go to Canada [and] get codeine, Tylenal with codeine or aspirin with codeine right
over the counter ... and [Claimant] was taking alot of that medication, aso.” (Tr. 47).

Mrs. Price tedtified that she and Claimant have a young family with childrenand that they planned
onmovinginto another home. (Tr. 47). She added that Claimant “was looking forward to working for a
couple more years ... to wait urtil the new [longshore union] contract came into effect ...” (Tr. 47-48).
Mrs. Price testified that longshore union contractsare renegotiated every three years and the most recent
contract wasin July 1999. Mrs. Price further testified that she has had to pay a $360 medicd hill to Dr.
Berkeley on behdf of Clamant. (Tr. 48).

Mrs. Price testified that snce Clamant stopped working asalongshoreman in October 1998, his
back has*“dowly progressed but not to the extent aswhen[Claimant] wasworking ...” (Tr. 48, 51). Mrs.
Pricereported that Clamant takes Neurontin, Oxycontin and Darvocet for pain. (Tr. 48-49). Shefurther
reported that Clamant has been taking Darvocet since before 1996 for back pain. (Tr. 50-51). Mrs.
Price tedtified that she and Clamant are “in the process of looking for a surgeonright now” for the surgery
Dr. Berkeley has recommended. (Tr. 53).

Warren Abdl

Mr. Warren Abell, Oregon area claims manager for Homeport, testified that his duties with
Homeport invalve adminigtering dams filed under the Act, and he has held that position snce May 1993.
(Tr. 151-52, 164). Mr. Abdl tedtified that Homeport has been the workers compensation carrier for
Employer snce August 1, 1992, and that Eagle Pecific was the workers compensation carrier for
Employer before that date. (Tr. 152).

Mr. Abell testified that he had dedlt with Claimant before regarding alongshoredaim, whichwas
settled pursuant to Section 8(i) of the Act, when Claimant injured his elbow in 1995. (Tr. 152-54). He
tetified that standard operating procedure vis-a-vis an on-the-job injury was for the employer to fax an
injury report to Carrier. Mr. Abell said that occurred for the 1995 injury, but that he never received an
injury report stating Clamant was injured on-the-job on July 2, 1998, while working as a gang boss for
Employer. (Tr. 153).

Mr. Abdll testified that Clamant contacted hmviatelephone in August 1998. Mr. Abell reported
that Clamant stated he was not recelving plan, or off-the-job, benefits. Mr. Abdl explained that if the
carrier “controvert[s] adamfor aninjury, there' s benefits that [longshoremen| can get for up to one year.
It’s not the same compensation rate ... and [Claimant] was having trouble getting his controversion [from
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his 1991 dam]. He had an old controversion, but Anthem Hedlth wanted a new controversion and Eagle
Pecific Insurance Company was't providing that to him, and he was wondering if | could make a phone
cal to somebody to get another controverson. And | told him a that time there redly isn't anything thet
we can do, because we're not associated with Eagle Pacific Insurance Company.” (Tr. 155-56). Mr.
Abdl testified that thiswas his only conversation with Claimant regarding thisdam. (Tr. 159). Hefurther
testified that Claimant never told him that Claimant’s back was aggravated. (Tr. 167).

Mr. Abdll tedtified that he firgt learned of this claim for the 1998 injury when Homeport received
the LS-201 and LS-203 from Claimant’ scounsd. He reported that the claim has been controverted. He
further reported that he obtained time sheets and daily reports for the work on July 2, 1998. Mr. Abdl
testified that obtaining time sheets and dally reports is not standard procedure, but he did it in this case
because there were no injury reportsfiled on duly 2, 1998, Clamant had told Mr. Abell that he had retired,
and this was a dgnificant exposure for Homeport. (Tr. 156). Mr. Abell reported that there were no
indications of any on-the-job accidents or injuries on July 2, 1998, in the daily reports. (Tr. 157).

Mr. Abell tedtified that he videotaped the operations at the Weyerhaeuser docks. He explained
that Exhibit 60, taped on September 10, 1999, involves lunch time activities. (157-58). Hetedtified that
he set up the cameraona vessd to tape the operations occurring onan adjacent vessd. (Tr. 157). Exhibit
61, taped on September 15, 1999, involvesmorning activities. Mr. Abdll tetified that he did not edit the
videos and that they are gpproximatdly forty minuteslong. (Tr. 158). Hefurther testified that itishis job
as clams manager for Homeport to videotape longshore work. (Tr. 165).

Mr. Abel testified that an activity report from July 2, 1998, Claimant’s last day of work with
Employer, showed that Clamant was ahatchboss, or gang boss, and he worked eight hoursthat day. The
report further showed that Claimant marked off, or painted, logs. (Tr. 163-64).

Don Noel

Mr. Don Noel, superintendent for Employer’s Longview office, tedtified that he is a sdaried
employee who works with the foreman and the supercargo to direct the labor and ensure a specific job is
completed. He stated that he has worked for Employer for twenty-one years. (Tr. 170).

Mr. Noel tetified that he has been a superintendent on many jobs wherelogs wereloaded aboard
ships He reported that dingmen are employed to conduct such activities and there are usudly two
dingmen per hatich. He further reported that gang bosses are dso employed during the log-loading
activities. (Tr.171). Mr. Nod explained that there are two dingmen, two crane operators, four holdmen,
and one gang boss for each gang. (Tr. 172).

Mr. Nod testified that when he hasajob to be done, he conveys the ingtructions to the foreman,
who in turn conveys the indructions to the gang boss. He reported that gang bosses from the dock
preference board, suchas Clamant, aretreated “alittle differently” than el ected gang bosses because gang
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bosses from the dock preference board “don’t do [the job] on aconsistent basis.” (Tr. 174-75).

Mr. Nod testified that he had seenthe videos of dingman jobs prior to the hearing and based on
his experience as a superintendent, the labor being performed in the videos was representative of what
dingmendointhe Longview port. (Tr. 175). Hereported that 1ogs have become a continuous operation,
whichmeans that the longshoremendo not get acoffeebreak. (Tr. 179). He explained that a shift will be
shut down before lunchand after lunch. (Tr. 179-80). Mr. Noel reported that agang bosswill relieve the
dingmenfor acoffeebreak and sometimes “if he/' s good to them, helll turn one of themlooseat 11:00, so
the guy cango to lunch, and he'll take the dings until 11:00 or until 12:00, thenmaybe relieve another one
after lunch.” (Tr. 180). Mr. Nod testified that it “ happens’ that agang bosswill spend four hours helping
the dingmen. (Tr. 194).

Mr. Noe testified that a gang boss normaly does not have to bring the paint, in one-galon cans,
on board the ship becauise the ship’ s crane takes them aboard. He further reported that the logs in these
videos did not have bark on them, so no one would have to worry about stepping over bark in this
gtuation. (Tr. 186). Hedid report, however, that when thereisbark onthelogs, it doesfal off. (Tr. 186-
87). Hefurther reported that the bark can create ahazard for the dingmen and otherswalking inthat area.
(Tr. 192-93). He noted that dingmen have a plastic scoop shove to “kick [the bark] out of the way up
againg the bunks. When it gets bad enough it's a problem, the stacker operator will put the bunks out,
comein and clean it out, or he'll definitely do it a lunch time” (Tr. 187).

Mr. Nodl testified that there were no railroad tracks at the berth in these videos. He noted,
however, that therewererailroad tracks at another berthat the Longview port. (Tr. 187). Hetegtified that
those tracks were sunken o that the top is more or less level with the pavement surface. (Tr. 187-88).
Mr. Noel reported that fromtimeto time, ading will need to be replaced if it breaks during the course of
ajob. (Tr.190).

Mr. Nod tedtified that the shackles and the triangle are connected to the ship’s hook by dingmen
“and alot of times the gang bossisthere, aso.” (Tr. 181). Mr. Nod reported that the ding is“a7 inch
cable... 40 foot long.” (Tr. 184). Hefurther reported that it is not unusud for the gang bossto help the
dingmen get the gear out of the gearbox. (Tr. 194-95).

Karen Fog

Ms. Karen Fog, labor reaionsrepresentative for Pacific Maritime Association (PMA) inPortland,
Oregon, reported, by sipuated testimony dated November 18, 1999, that PMA is a waterfront
employers collective bargaining agent and the longshore industry’ scentral payroll processing agent. (HP-
62, p. 1; see Tr. 197-99). Employer isamember of PMA. (HP-62, p. 2).

Ms. Fog represents PMA members in the Longview, Washington, Joint Port Labor Relations
Committee. Sheisfamiliar with thework practices in the Longview longshore union and with the benefits
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enjoyed by registered longshore workers.  The union maintains a dock preference dispatch board.
Longshore workers who take dispatch off that board have firgt-priority to dock jobs, including dingman
and gang bossjobs. Under the collective bargaining agreement, workers on the dock preference board
cannot be shifted away from dock work to ship work. (HP-62, p. 2).

Under the Pay Guaranty Plan (PGP), registered longshoremen who have worked the required
number of hours in the four previous payroll quarters are entitled to be paid on days when they do not
work, provided they check-inwiththe dispatcher at their hiring hdl and are available to work. However,
longshoremenare not required to work outsidethar work category in order to be considered avallable for
work. Therefore, if no killed jobs are available, skilled workers are available for work even though
unskilled jobs may be available. Longshoremen on the dock preference board do not have to take jobs
that are not dispatched off that board in order to be available for PGP purposes on days when no dock
preference board jobs are available. (HP-62, p.2).

Regigtered longshoremen must work 800 hoursin a payroll year to qualify toward ther pension
entittement. To qudify for the basic one-week paid vacation, registered longshoremen must aso work 800
hoursin apayroll year. A longshore worker must work 800 hoursina payroll year, with400 of the hours
worked in thefirgt haf of the payroll year, to qudify for medicd benefits. To qudify for paid holidays, a
longshore worker musgt have worked 800 hours in the previous payroll year and he must have been
available for work during a least two of the five work days (Monday through Friday) in the payroll week
in which the holiday falls. (HP-62, p. 3).

The Medical Evidence
Dr. Edward W. Berkeley

Dr. Edward W. Berkeley, a Fellow of the Roya College of Surgeons of England, testified, by
telephonic deposition dated November 3, 1999. (CX-9, p. 108). Dr. Berkeley testified that he is a
neurosurgeonwith hisboard certificationfromthe United Kingdom.? (CX-9, p. 109). Dr. Berkeley further
testified that he closed his practiceinlate 1998 and early 1999, and he till has anactive licenseto practice
medicine. (CX-9, pp. 109-110).

Dr. Berkeley testified that he first examined Claimant on March 30, 1992, onaccount of awork-
related injury Clamant experienced in October 1991. Dr. Berkeley reported that he received a history
from Clamant showing Claimant to be a longshoreman gang boss. Claimant’s work activities included
“dashing logs with chains and heavy iron chains about 12 feet long.” (CX-9, p. 110). Claimant had
reported to Dr. Berkeley that one of these chains was dropped by some co-workers and hit him on the
head, neck and left shoulder. (CX-9, pp. 110-11). Dr. Berkeley reported that the injury disoriented

2 Dr. Berkel ey, in his Curriculum Vitae, explained that the Fellow of the Royal College of Surgeons of
England is similar to the American Board Certification in a particular speciality. (CX-8, p. 104).
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Clamant for awhile. (CX-9, p. 111).

Dr. Berkeley reported that when the chain fell on Clamant, Clamant “wrenched his lower back
and the paininthe low back was masked witha severe headache and neck ache whichwas adirect impact
on his body by the chain.” He testified that Claimant was taken to St. John's Hospitd in Longview,
Washington, after the accident where he was x-rayed and a brain scan was taken. (CX-9, p. 111). Dr.
Berkeley further reported that Clamant went to adoctor the fallowing day because he dill had very severe
neck and left shoulder pain. Hetestified that Claimant also had severe low back ache and pain radiating
down both legs, right side being worse than the left. (CX-9, p. 112).

Dr. Berkeley tedtified that Dr. Miller, a neurosurgeon in Vancouver, Washington, obtained a
cervicd MRI and recommended conservative treatment and physical therapy.® He reported that
Clamant's low back and neck symptoms persisted so that a lumbar MRI scan was performed in
November 1991. Dr. Berkeley further reported that Dr. Douglas Thompson a Southwest Washington
Hospital administered epidurd injectionsto Claimant’ slower back that gave Clamant only temporaryrdlief.
(CX-9, p. 112).

Dr. Berkeley tedtified that Clamant was then examined by Dr. John Thompson, an orthopedic
surgeon in Portland, and had further physica therapy, massage, ultrasound, a TENS unit and anti-
inflammatory medications. Dr. Berkeley reported that Claimant was put on isometric exercise, but he did
not improve. (CX-9, p. 112).

Dr. Berkeley tedtified that Clamant wasthenreferred in February 1992 to Dr. Michadl Cahoun,
aneurosurgeon, and a cervica MRI wasperformedthat showed Clamant had cervica spondylosis at C-6,
7. Dr. Berkeley reported that Dr. Thompson sent Claimant back to him for further evaluation. Dr.
Berkeley testified that he recommended lumbar decompressive surgery for Clamant. (CX-9, p. 113).

Dr. Berkdey tedtified that he based his opinionto recommend surgery for Claimant on Clamant's
severity of painaswadl as hisinability to do anything without having severe pain radiating down hisright leg.
He noted that Claimant had “very limited lumbar movement and very limited straight leg rassing. And the
MRI scan did show prolapsed intervertebra disk at L-5, S-1 aswel as narrowing of the lateral recess on
theforamenat thisleve...” Dr. Berkeley concluded that Claimant betreated with microdiskectomy at L-5,
S1 and he performed that surgery on April 21, 1992. (CX-9, p. 114).

Dr. Berkdley explained that microdiskectomy was an aggressve surgery accomplished viavery
amd|l insruments. He emphasized that amore effective decompression is made under the microscope than
with the naked eye or with a megnifying hoop. (CX-9, pp. 114-15). Dr. Berkeley testified that the
decompresson involvesremoving part of the bone, scar tissue and ligaments that can be compressng the

3 Counsel for Claimant noted that Dr. Miller’s first name is Jay and not Jane as it appears in the deposition
of Dr. Berkeley. (Tr. 212).
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nerve root in the lateral recesswhichiswherethe nerve isand processesthrough in order to go to the leg.
He further testified that “ diskectomy isthe remova or the partia removal of the disk that had ruptured and
was now occupying the space which [sic] it shouldn't be normdly physiologically there. The disk is
contained betweenthe two vertebrae. If that materid of thedisk isextruded into thecand, it impingesupon
the nerve root, which is the immediate neighbor of the disk. And therefore it causes nerve compression
and consequently, pain, weakness, numbnessand so on.” (CX-9, p. 115).

Dr. Berkdey testified that he was aware that Dr. Thompsonhad operated on Clament in1979 at
the L4-5 leve, but the scar tissue he removed was not from that surgery because he was operating at the
L-5, S-1levd. Dr. Berkeley reported that he did not have access to, nor could he see, the L4-5 level.
(CX-9, p. 116). He tedtified that “within probability” Claimant would be left with some permanent
impairment either from the 1979 decompressive surgery at L4-5 or the 1979 accident. (CX-9, p. 117).

Dr. Berkeley reported that the 1992 surgery achieved two results. Firg, it decreased the intensity
of Clamant's pain and hisinability to wak or do anything without being severely incapacitated. Second,
Clamant was eventualy able to return to work again as alongshoreman, though with some limitations.
(CX-9, pp. 116-17). Dr. Berkdey tedtified that when he rdeased Clamant in 1992, Claimant was
essentidly symptom-free, in that he had no ggnificant dehilitating symptoms from ether his neck or low
back for at least the four years following 1992. (CX-9, p. 128).

Dr. Berkeley reported that the limitations he prescribed after the 1992 surgery were a maximum
lifing of twenty-five pounds and avoidance of or repetitive bending, pulling, pushing, lifting and twisting
suddenly or any severe overloading of the spine verticaly. (CX-9, pp. 117-18). He explained that he
“didn’t want [Clamant] to jump from heights and compress his pine verticdly or have ... heavy things
carried on his shoulders and things like that.” He testified that he placed these retrictions on Claimant
“predominantly to avoid precipitation of further symptoms because asaresult of such traumaor sublimind
traumain smal quantities repetitively, you get increasing and acceleration of the degeneration of the spine
and arthritic formationsand soon.” (CX-9, p. 118). Hefurther reported that the injury Claimant suffered
in1979 of fdling off the ladder isthe kind of incident with the kind of loading which he wants Clamant to
avoid. (CX-9, pp. 118-19).

Dr. Berkdey tedtified that it is“medicaly probable” that even before the 1979 accident, Claimant
dready had some degenerative changesinhisspine. (CX-9, p. 119). Hefurther testified that in a patient,
like Clamant, where there are at least two levds where the foramen are tight and the nerve is dready
irritated, it is predictable that there will be a continuing cycle of irritation of that nerve, regardiessof initid
good results from surgeries. (CX-9, pp. 119-20).

Dr. Berkdeytedtifiedthat whenhesaw Clamant on July 3, 1998, Clamant was complaining manly
of “difficult with hislow back and the ahility to wak or do any type of physicd activity without developing
severe and increasing low backache, right and left-sded leg ache as well — the right being the predominant
one — abnormd sensations were then caled dysesthesias, which are pins and needles, tingling, numbness
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and cold and hot sensations inthe right toes, stabbing pain in the low back and severe musde spasms. Dr.
Berkeley reported that Clameant did not refer to any specific incidents or accidents that occurred between
1992 and 1998. (CX-9, p. 131).

Dr. Berkeley observed that “[t]he most important symptoms that [Claimant] had was neurogenic
claudication, that is, limping asaresult of increesing pain and weakness developing inthe legs whenhe tried
towak. And hiswaking distance was limited between three and four blocks. He had difficulty walking
up hill or also doing steps, going up stairs particularly rather than downgtairs. These were his complaints.”
(CX-9, pp. 120-21).

Dr. Berkeley explained that neurogenic claudicationdevel opsfrompain inthe back and both legs.
Dr. Berkeley reported that Clamant had more paininhisright legthanhisleft. Hetestified that the essence
of the neurogenic claudication is a circulatory problem, with oxygen not reaching the tissues, and what
causesthe circulatory deficit can be the narrowing of the cand, the osteophytic bone formations and scar
tissue. (CX-9, pp. 122, 135). He further reported that the 1979 and the 1992 surgeries created scar
tissue that combined withthe other conditions to cause the neurogenic claudication. (CX-9, pp. 122-23).

Dr. Berkeley tedtified that whenthe jointsinthe spine areloaded withunusud or higher forcesthan
the joint can tolerate, smdl tears and hemorrhages are produced and there is a nonspecific inflammetory
response that brings more cells to the area. (CX-9, pp. 136-37). The increase of these cdlls to the
proximity of the nerve tissue and the blood vessdls causes a narrow cand to develop and, therefore, the
neurogenic claudication. (CX-9, p. 137).

Dr. Berkeley tedtified that Claimant has a “ degenerative condition in the lumbar spine causaly
related from the firgt injury of ‘79 and aggravated by the second injury of ‘91. And the cumulative effect
of —firg of dl, the two operations, the scarring and the interference with his soine mechanics, the way we
did the surgery because you can never do surgery without disturbing some of the norma anatomy and also
causing some scar tissue evenwithmicrosurgery. Number two, thenorma progression of the degenerative
disease that started at these two accidents and progressed as the patient aged. Number three, the
additiond sublimind trauma, the dally traumathat he had asaresult of his physca activities a work even
withthe limitations that | imposed on him that he continued to work as alongshoreman, whichis essentidly
avery physicd job, and it — sometimes consderable lifting, and twisting and jogging his spine more than
one would expect inamore sedentaryjob. All these three factors have been making the narrowing of the
cand. What you are seaing is redly a condition which sartsinsdioudy and initidly, it waxes and wanes
and then becomes more and more steady. It becomes more severe and progressively becomes more
debilitating. So, the person who can wak say, five or Sx blocks suddenly finds himsdlf that he can walk
only three blocksor four blocksor progressively evenlessthanthat and has more pain and more weakness
inthelegs.” (CX-9, pp. 129-30).

Dr. Berkd ey tedtified that he has recommended surgery for Clamant tordieve hispain. Heopined
that the only way to give Claimant relief would be to decompress both levelsat L4-5and L-5, S-1and to
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limit the decompressionto the right Side only as it was the place where Claimant had the most symptoms.
(CX-9, p. 123). Dr. Berkeley reported that he has not seen Claimant snce recommended surgery. (CX-
9, p. 124).

Dr. Berkdey tedtified that Claimant’s back disability is whally attributable to an indudtrid injury
whichbeganwith the first injury in 1979 and the second injury in 1991. (CX-9, pp. 124-25). Hefurther
tedtified that Clamant’s condition is progressve and would be even in the absence of Claimant's
longshoring work. (CX-9, p. 125). He reported that Claimant’s condition became more and more
debilitating particularly from 1996 to 1998. (CX-9, p. 128). He further testified that Claimant’s work
activities during the two to three years prior to July 1998 hastened the need for the surgery he has
recommended for Claimant and has hastened the development of his degenerative condition. (CX-9, p.
132). He further reported that he has recommended surgery on patients, with smilar back conditions as
Claimant, who do much more sedentary work than Claimant. (CX-9, p. 126).

Dr. Berkeley tedtified that Claimant’ s condition was probably accelerating before 1996, but “you
cannot be specific asto when it started causing problems except from the symptoms. 1t is something that
you cannot quantify and cannot objectively find. We haveto go by, in fact, the patient’s narrative again
that he's okay initidly. Then, he's not so okay. Then gradudly, he's getting worse and nothing helps
medicaly.” (CX-9, pp. 131-32).

Dr. Berkeley tedtified that Clamant’s complaints “are totaly in accordance with what one would
expect with the severity of the pathologica changes that one saw inthe MRI scan. The whole Stuation is
very graightforward, very smple and fitsexactly to this type of pathologica condition.” (CX-9, pp. 132-
33).

Dr. Berkeley tedtified that it is his medica opinion that Clamant’s trauma occurred during the
period prior to Claimant’s 1998 examination and commenced or occurred earlier than his reported
symptoms that began in 1996. (CX-9, p. 141).

Dr.Jon C. Vessdly

Dr. Jon C. Vessdy, board cetified orthopedic surgeon, tetified that he currently does legd
conaultations and does not see patients for medicd treatment. (Tr. 125). He testified that he and Dr.
WilliamSmith, aneurosurgeon, examined Claimant “a couple of months ago” for low back pain and right-
sded radicular pain in Claimant’ s thigh and calf. (Tr. 113-15). Dr. Vessdly reported that Clament “ had
avery dow type controlled gait. Hehad pain on dmost dl our maneuvers, even maneuversthat would not
redly put alot of sresson hisback. There was sgnificant limitation of motion of his spine, which would
not redly be incongruence withthe filmsand the problem. By that, | meant he only flexed 5 degreeswhere
normd flexion is 60 degrees. He only extended 5 degrees, normal extension is 25. We would not
expected (S¢) anorma range of motion, but we would have expected more thanhe demonstrated.” (Tr.
115-16).
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Dr. Vesy tedified that he and Dr. Smith “did not note any objective neurologica deficits.
[Clamant’g reflexes, both the knee and ankle jerk, were quite normal. There was no evidence of
pathologicd reflex. He had some inconsstency in draight leg rasng. He had more pain when we
attempted to do the straight leg raising with him supined than with him stting.” (Tr. 116).

Dr. Vesly reportedthat Claimant’ s“muscul aturedid not show any sgnificant atrophy.... Theright
sde only showed one centimeter decreased right calf compared to left. His motor strength would all rate
inthe5/5range” (Tr. 116).

Dr.VessHy explained severa objectivetests, used to detect “ symptom magnification” for pain, that
were conducted on Claimant. The Lewin maneuver involves having the patient kned and then dightly bend
forward. By the fact thet the patient is kneding, and has his knees a ninety degrees of flexion, dl the
tenson is taken off the hamdrings and very little is on the back. The patient should experience no pain.
The Marxer test involves placing the patient in the prone pogition and flexing his knee up. All the tenson
is off the hamdtrings and back. Again, the patient should experience no pain. However, Dr. Vessdy
reported that Claimant experienced pain with both tests. (Tr. 117).

Dr. Vessly illugrated that symptom magnification was different from maingering. Mdingering is
apsychologica condition where the patient is conscioudy trying to midead the physician. Dr. Vessy did
not think that Claimant was trying to midead Dr. Smith or himsdlf. Dr. Vessdy explained that symptom
magnificationaffects his recommendations for treetment and whether a particular patient isagood surgica
candidate. (Tr. 118, 119). Because of his findings from the Lewin and Marxer tests, Dr Vessdly noted
that he was “hesitant to recommend surgical treatment.” (Tr. 118). Dr. Vessaly acknowledged that
physicians will disagree and noted that Dr. Berkeley had recommended surgery for Claimant. (Tr. 119).

Dr. Vessly reported that Claimant has degenerative changes at L5-S1 and that is where Dr.
Berkeleyrecommendsthesurgery. Dr. Vessely observed that, historicaly, themedicd literature had stated
whena patient describes his work activities as being heavy, thereis no occupationa cause of degenerative
changes in the lumbar spine. However, “some literature coming out now ... shows people in very heavy
occupations — and heavy occupations usudly means that you're lifting well over 50 pounds and will
occasondly lift over 100 pounds — might have higher incidence of degenerative change” Dr. Vessely
testified that this may gpply to Clamant’ sgtuation. (Tr. 121). Henoted, however, that Dr. Smith “ strongly
felt that there was no occupationd relationship to the changesin [Claimant’s] case” (Tr. 121-22).

Dr. Vessly tedtified that he had seen the videos of dingman jobs and had reviewed the job
andyses of dingman jobs prepared by Mr. Weiford. Dr. Vessdly concluded that dingman jobs do not
condtitute the kind of work that the recent literature associates with degenerative changes in the lumbar
spine. (Tr. 122). Dr. Vessdy further testified that he had read Dr. Berkeley’ s testimony and he believed
that it did not relate to what Dr. Vessdy saw inthe videosor read inthe job analyses. Dr. Vessdy pointed
out that Dr. Berkeley was referring to “fairly sgnificant physicd activities...such as riding...playing very
aggressive basketbal, footbdl, rugby and skydiving. | do not fed that those are any way related to thetype
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of activitiesthat | viewed on the tapes of the dingman occupation.” (Tr. 124).

Dr. Vessly reported that transcending a gangway to board and disembark a ship would not cause
degenerative changesin the lumbar spine. He tetified that, inhisopinion, Claimant’ swork asagang boss
and dingman has not added to the degenerative changesin hislower back and has not hastened the need
forsurgery. (Tr. 125). Hefurther testified that his opinion is based to alarge extent to what he saw inthe
videos. (Tr. 127).

Dr. Vessly tedtified that the surgery that Claimant had following the 1991 injury “meade him more
disposed to have later changes in his back.” He concurred that the 1991 injury “moved the normal
progression aong alittle faster than it other wise would have gone on by itself[.]” Dr. Vessaly reported
that after he examined Claimarnt, it was his opinion that Claimant should not go back to longshoring;
however, after seeing the video of dingmean jobs, he feds that work is within Clamant’s capabilities
depending on how Claimant perceivesthe pain. (Tr. 128).

The Vocational Evidence
Thomas Weiford

Mr. Thomas Weiford, a vocationa counselor, testified that most of hiswork in the last four to Sx
years has focused on catastrophicaly impaired individuas and individuas with spind cord and traumatic
brain injuries. He reported that he evaluates, tests, coordinates with physicians, and works with many
adaptive equipment speciaists. He further reported that alot of his work is outside of the Portland area.
(Tr. 132).

Mr. Weiford testified that he isa consultant withthe Seettle and Portland Public schools when they
want informationvis-a-visevauaionsof autigic and traumaticaly braininjuredindividuads. Moreover, Mr.
Weiford teaches rehakiilitation counsdling inthe graduate programat Portland State Universty. Hetestified
that some of hiswork involves testifying in litigation involving tort or workers compensation clams. He
reported that most of hiswork isfor plantiff attorneys. (Tr. 132-33). He further reported that most of his
testimony in longshore cases has been for employers. (Tr. 150).

Mr. Weiford testified that he had been to the Longview port approximately tento twelve timesin
the lagt three years to observe and takes notes regarding Employer’ s cargo operations. (Tr. 133, 149).
Hereported that he would sometimes spend haf days and sometimes full days at the port. (Tr. 148). He
further tetified that he has had the opportunity to observe the activities of dingmen and gang bosses on
thesetrips. (Tr. 134).

Mr. Weiford reported that heprepared job andysesof dingmen and gang bossjobsfor Homeport
based on what he had seen at the Longview port and what he had read in the collective bargaining
agreement. (Tr. 134-35). Mr. Weiford testified that he had not seen the videos of dingman jobswhen he
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prepared the analyses. (Tr. 136).

Mr. Weiford testified that he “would have some pause’ with regard to his andyses after having
viewed the videos. For example, he testified that under dingman, he would change vis-a:vis twising from
“occasondly” to “rareto occasondly” based onwhat he saw inthe videos. Also, hewould changevis-a
viswaking and standing from “occasondly and frequently” to fifty percent walking and standing and fifty
percent Stting based on what he saw in the videos. (Tr. 136-37). Mr. Weiford explained what he meant
by “would have some pause’ wasthat “ maybel was mistaken...| think that maybe | need to give moretime
to take alook at these duties.” (Tr. 146).

Mr. Weiford testified that he had not spoken to Claimant about what hisjob dutiesentailed. (Tr.
146-47).

Mr. Weifordnoted that the weight of the dings variesfromfive poundsto over twenty-five pounds.
He tedtified that he picked up the dings himsdf. He further tetified that he was shown around the
Longview port by superintendentsand longshoremen. (Tr. 140). Hereported that it washisunderstanding
that when a dingman takes a break, the gang boss works asa dingman. (Tr. 143). He further reported
that he has never observed repetitive twisting by dingmen and gang bosses. (Tr. 147).

Mr. Weiford testified that he isnot permitted to talk directly to the longshoremen. He Stated that
he usualy talksto superintendents and dock bosses. (Tr. 149).

The Contentions of the Parties

Clamant contends that he suffers from a degenerative condition in his lower back that was
accelerated by hiswork as a gang boss with Employer thereby contributing to his early retirement. (Tr.
24).

Eagle Pacific contends that Claimant’ s attending physician released Claimant to return to work in
1992, when Eagle Pacific went off the risk, and if thisis an aggravation case thereby resulting inanew and
discrete injury, the last responsible carrier should be liable. (Tr. 32-33).

Homeport contendsthat Clamant wantsto receive ahigher pensionfromthe longshoreman’ sunion
and he needs a controversion of his dam to obtain the necessary hoursto qudify. (Tr. 35). Homeport
further contends that Claimant’swork as a gang boss does not amount to the kind of work that leadsto
the progression of a degenerative condition in the lumbar spine. (Tr. 38).

DISCUSSION

It has been consgtently held that the Act mustbe construed liberdly infavor of the Clamant. Voris
v. Eikd, 346 U.S. 328, 333 (1953); J. B. Vozzolo, Inc. v. Britton, 377 F. 2d 144 (D.C. Cir. 1967).
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However, the United States Supreme Court has determined that the "true-doubt” rule, which resolves
factud doubt in favor of the Claimant when the evidence is evenly baanced, violates Section 7(c) of the
Adminigtrative Procedure Act, 5 U.S.C. Section 556(d), which specifies that the proponent of arule or
position has the burden of proof. Director, OWCP v. Greenwich Collieries, 512 U.S. 267, 114 S.Ct.
2251 (1994), af'g 990 F.2d 730 (3rd Cir. 1993).

Inariving at adecisoninthis matter, it is well-settled that the finder of fact isentitled to determine
the credibility of witnesses, to weigh the evidence and draw his own inferencestherefrom, and isnot bound
to accept the opinion or theory of any particular medica examiners. Avondae Shipyards, Inc. v. Kennel,
914 F.2d 88, 91 (5th Cir. 1988); Atlantic Marine, Inc. and Hartford Accident & Indemnity Co. v. Bruce,
551 F. 2d 898, 900 (5th Cir. 1981); Bank v. Chicago Grain Trimmers Asocigtion, Inc., 390 U.S. 459,
467, reh'g denied, 391 U.S. 929 (1968).

A. Causation

Section 20(a) of the Act, 33 U.S.C. 8§ 920(a), creates a presumption, absent substantial evidence
to the contrary, that a clamant's disabling condition is causdly related to his employment. In order to
invoke the Section 20(a) presumption, a clamant must prove that he suffered a harm and that conditions
existed at work or an accident occurred at work that could have caused, aggravated or accelerated the
condition. Kdaitav. Triple A Machine Shop, 13 BRBS 326 (1981); Merrill v. Todd Pacific Shipyards
Corp., 25 BRBS 140 (1991); Stevensv. Tacoma Boat Building Co., 23 BRBS 191 (1990). Subgtantid
evidence means morethana scintilla, more specificaly, “ suchrelevant evidence asareasonable mind might
accept as adequate to support aconclusion.” Richardson v. Perales, 402 U.S. 389, 401 (1971).

Section20(a) aso providesin pertinent part, “Inany proceeding for the enforcement of adamfor
compensation under this chapter it hdl be presumed, in the absence of substantiad evidence to the
contrary...that the dam comeswithinthe provisons of this chapter.” 33 U.S.C. § 920(a). Asthe Fourth
Circuit has noted, “the presumption is a broad one, and advances the facility with which clams areto be
treated to further the Act’'s purpose of compensating injured workers regardless of fault. But that
procedural fecilitating device is not a subgtitute for subgtantive evidence which an ijured worker must
present to be entitled to compensation.” Universd Maitime Corp. v. Moore, 126 F.3d 256, 262, 31
BRBS 119 (CRT) (4thCir. 1997); SeedsoU.S. Industries/Federa Sheet Metd, Inc. v. Director, OWCP,
455 U.S. 608, 614.

A damant'scredible subjective complaints of symptomsand pain can be sufficient to establishthe
dement of physicd harm necessary for a prima facie case and the invocation of the Section 20(a)
presumption. See Sylveser v. Bethlehem Stedl Corp., 14 BRBS 234, 236 (1981), aff'd sub nom.
Sylvester v. Director, OWCP, 681 F.2d 359, 14 BRBS (5th Cir. 1982).

Clamant has established suffident evidence to invoke the Section 20(a) presumption. | find
Clamant’ s conastent reports of lower back pain to be credible. Moreover, Dr. Berkeley credibly stated
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that Claimant’ s back disability is whoally attributable to an indudtrid injury. Therefore, aharm could have
resulted in the manner described by Claimant. Consequently, Claimant has invoked the Section 20(a)
presumption.

Thus, Claimant has established a prima facie case that he suffered an "injury” under the Act, and
that his working conditions and activities could have caused the harm or pain for causation sufficient to
invoke the Section 20(a) presumption. Cairnsv. Matson Terminds, Inc., 21 BRBS 252 (1988).

Once the presumption is invoked, the burdenshiftsto the employer to rebut the presumption with
subgtantid countervailing evidence which establishes that the worker’s employment did not cause,
contribute to or aggravate his condition. Jamesv. Pate Stevedoring Co., 22 BRBS 271 (1989); Peterson
V. Generd DynamicsCorp., 25 BRBS 71 (1991). “Subgtantia countervailing evidence” means evidence
that reasonable minds might accept as adequate to support a conclusion. E & L Trangport Co. v.
N.L.R.B., 85F.3d 1258 (7™ Cir. 1996). Employer must produce facts, not speculation, to overcome the
presumption of compensability. Reliance on mere hypothetica probabilitiesin rgecting aclamiscontrary
to the presumption created by Section 20(a). See Smithv. Sedland Termind, 14 BRBS 844 (1982).
Rather, the presumption must be rebutted with specific and comprehensive medica evidence proving the
absence of, or severing, the connection between the harm and employment. Brown v. Jacksonville
Shipyards, Inc., 893 F.2d 294 (11'" Cir. 1990) (upholding the Board’s “ruling out “standard, i.e., unless
a causal connection is ruled out, there is no direct concrete evidence sufficient to rebut the §820(a)
presumption). Cf. Conoco Inc. v. Director, OWCP,194 F.3d 684 (5" Cir. 1999) (Section 20(a) does
not require a“ruling out” standard.).

According to the Board, an employer is not required to establish another agency of causationin
order to rebut the Section 20(a) presumption. O’ Kelley v. Department of the Army/NAF, 34 BRBS 39
(2000); see Stevens v. Todd Pacific Shipyards, 14 BRBS 626 (1982), aff’ d mem., 722 F.2d 747 (9" Cir.
1983), cert. denied, 467 U.S. 1243 (1984).

When aggravation of or contribution to a pre-existing condition is aleged, the presumption ill
gpplies, and in order to rebut it, the employer must establish that the clamant's condition was not cauised
or aggravated by his employment. Rajotte v. Generd Dynamics Corp., 18 BRBS 85 (1986).

In this case, Employer has not presented facts or substantia countervailing evidence to rebut the
presumption that Claimant’s employment did not cause, contribute to, or aggravate his condition.

Employer dleges that Claimant’s job as a gang boss does not amount to the kind of work that
aggravates or leads to the progression of a degenerative condition in the lumbar spine, but Dr. Berkeley
credibly stated that Claimant’ sback disability iswhally attributable to anindudtrid injury. Since Employer
did not establish that Claimant’ s conditionwas not caused, in part, or aggravated by his employment, the
Section20(a) presumptiondill applies. Rajotte, supra. Accordingly, the record isdevoid of any evidence
rebutting Claimant’ s invocation of the Section 20(a) presumption.
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B. Nature and Extent of Disability

The burden of proving the nature and extent of his disability rests with the clamant. Trask v.
L ockheed Shipbuilding Congruction Co., 17 BRBS 56, 59 (1980).

Disability isgenerdly addressed interms of its nature (permanent or temporary) and itsextent (total
or patid). The permanency of any disability isamedicd rather than an economic concept. Disghility is
defined under the Act as an “incgpacity to earn the wages which the employee was receiving a the time
of injury in the same or any other employment.” 33 U.S.C. 8 902(10). Therefore, for the claimant to
receive a disability award, an economic loss coupled withaphysica and/or psychologica imparment must
be shown. Sproull v. Stevedoring Servs. of America, 25 BRBS 100, 110 (1991). Thus, disability requires
a causa connection between a worker's physica injury and his ingbility to obtain work. Under this
standard, a damant may be found to have suffered either no loss, atota loss or a partia loss of wage-

earning capacity.

Permanent disability isadisability that has continued for alengthy period of time and appears to
be of lagting or indefinite duration, as distinguished from one in which recovery merely awaits anorma
hedling period. Watsonv. Guf Stevedore Corp., 400 F.2d 649, pet. for reh'g denied sub nom. Young &
Co. v. Shea, 404 F.2d 1059 (5th Cir. 1968) (per curiam), cert. denied, 394 U.S. 876 (1969). A
clamant's disahility is permanent in nature if he hasany residua disability after reaching maximum medicd
improvement. Trask, 17 BRBS at 60. Any disability suffered by the clamant before reaching maximum
medica improvement is considered temporary innature. Berkstresser v. Washington Metropalitan Area
Transt Authority, 16 BRBS 231 (1984).

The questionof extent of disability isan economic as well asamedica concept. Quick v. Martin,
397 F. 2d 644 (D.C. Cir 1968); Eastern S.S. Linesv. Monahan, 110 F. 2d 840 (1<t Cir. 1940); Rinddi
V. General Dynamics Corporation, 25 BRBS 128, 131 (1991).

To establishaprima facie case of total disability, the daimant must show that he isunable to return
to his regular or usud employment due to his work-related injury. Elliott v. C & P Telephone Co., 16
BRBS 89 (1984); Harrison v. Todd Pacific Shipyards Corp., 21 BRBS 339 (1988). The claimant's
present medica redrictions must be compared with the specific requirements of his usual or former
employment whether the damisfor temporary total or permanent total disbility. Curitv. BathlronWorks
Corp., 22 BRBS 100 (1988). Oncethecdamant iscapableof performing hisusua employment, he suffers
no loss of wage-earning capacity and is no longer disabled under the Act.

The traditiond method for determining whether an injury is permanent or temporary is the date of
maximum medica improvement. See Turney v. Bethlehem Steel Corp., 17 BRBS 232, 235n. 5 (1985);
Trask v. Lockheed Shipbuilding Constr. Co., supra; Stevens v. Lockeed Shipbuilding Constr. Co., 22
BRBS 155, 157 (1989). The date of maximum medica improvement isaquestion of fact based uponthe
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medica evidence of record. Balesteros v. Williamette Western Corp., 20 BRBS 184, 186 (1988);
Williamsv. Genera Dynamics Corp., 10 BRBS 915 (1979).

An employee reaches maximum medical improvement when his condition becomes stabilized.
Cherry v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 857 (1978); Thompson v. Quinton
Enterprises, Ltd., 14 BRBS 395, 401 (1981).

Temporary total disability

The parties have gtipulated that Claimant was entitled to temporary total disability benefits from
October 3, 1991 until November 23, 1992 for the October 2, 1991 injury. (For this injury Claimant
reached maximum medica improvement (MMI) on November 23, 1992.)

Maximum medical improvement

On November 18, 1992, Dr. Berkeley reported that Claimant would be medicaly stationary on
November 23, 1992, and could return to work on that date. Claimant was advised to avoid repetitive
pulling, pushing, lifting and carrying with maximum weight lifting of 25 pounds. (EP Ex. 23, p. 340).

Permanent partial disability

Clamant hasraised theissue of permanent partia disability from November 23, 1992 until July 2,
1998 (when he dleges he became permanently totdly disabled). Eagle Pacific has objected to the raising
of thisissue, dleging that it was raised untimely and that Claimant’ s testimony at the hearing regarding the
economic impact of turning down “catwak” jobs “was untimely and prgudicid.”

Dr. Berkeley assgned redtrictions in 1992 to avoid precipitation of further symptoms. (CX 9,
p.118). Dr. Berkey testified that in1992, following his surgery, Clamant was symptom-free and had no
ggnificant debilitative symptoms from ether his neck or low back for at least four subsequent years. (CX
9, p. 128).

Clamant testified that when he was released to work after the 1991 injury, he tried to stay within
Dr. Berkdley’ sredtrictions and if there was something he could not handle, he would get help. (TR. 61).
Claimant testified that he even took dingman and dock jobs (the more physcaly demanding jobs) when
he knew he would be working with certain people. (Tr. 62). He stated thet it was difficult to do the ding
jobswithin Dr. Berkdley’s limits. Some of the shacklesweighed over 25 pounds and he would try to get
help to hook them up. (TR. 63).
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Claimant testified that after returning to work in 1992, he was able to do dl of the light duty jobs
he performed before the 1991 injury with one exception. (TR. 69, 63). Claimant testified that he turned
down “catwalk” jobs an average of 22 days a year after the 1991 injury.

Asnoted above, Eagle Pacific arguesthat Clamant’ sdam for permanent partia disability benefits
based on his refusd to take catwak jobsisuntimdy. To thisend, Eagle Padific notes that my pre-tria
order stated that dl evidence mugt be exchanged 30 days prior to the hearing, and that parties must be
notified and giventhe opportunityto present argument and new evidence onanew issue whicharises during
the course of ahearing. 20 C.F.R. § 702.336(h).

However, at hisdepositionin September 1999, Claimant testified that he could not handle catwalk
jobs but he dso said that he had worked as much before the surgery as after the surgery. (HP Ex. 58, p
474). In other words, prior to this hearing, Claimant claimed no loss of income or work from his refusal
to take catwalk jobs. Then, a the formd hearing, he clamed he turned down catwalk jobs an average of
22 days ayear and there were no other jobs he could take. Claimant claimsthese 22 daysequa 176 hours
over 52 weeks, or 3.38 hours per week and that he has aloss of wage-earning capacity of $73.62 per
week (3.38 x $21.78 draight time hourly rate as of October 2, 1991). Thisin turn would equate to a
permanent partial compensation rate of $49.08 per week (2/3 x $73.62).

As| noted previoudy, Claimant stated that he checked histime books the night before and made
the above noted calculations. The time books were not offered as evidence or otherwise produced.

While Eagle Pacific arguesthat thisissue wasraised untimely and that it was unable to examine the
evidence or cross-examine claimant about his calculations, | find theissue of permanent partial disability
to have been timely raised. In any event, on its merits, | find that the evidence does not support a
conclusonthat Clamant suffered any loss of job opportunities or loss of wages as a result of the October
2,1991 injury. Fird, as| havejus previoudy sated, claimant did not offer the time booksinto evidence.
Therefore the only evidence on permanent partid disability is the tesimony of Clamant and this testimony
isconfusing and contradictory. At onepoint Claimant stated, “1 worked probably just asmuch [beforeand
after the October 2, 1991 injury]. | think, just asmuch.” (Homeport X 58, p.474 (p. 42 of Ard Price
Depo. Of September 27, 1999).

When asked if he did not take catwak jobs, would he take something else, Claimant answered,
“No. I’'dnot work at al because |’ d take something else, yeah....” Inthe® Affidavit of Charles Robinowitz
In Opposition To Eagle Pacific sMotionTo Strike, Mr. Robinowitz stated, “ Although Mr. Pricelost his
catwak work, hisoveral work hourswere dill high due to his persstence in working regularly with pain.”

| further note that Claimant testified that jobs for longshoremen have, in fact, increased because
there are fewer longshoremen and more work opportunities. The number of hoursthat Claimant worked
in 1996 (1815 hours) and 1997 (1819 hours) were comparable to the number of hours worked in 1990
(1864 hours) and do not support a concluson that he lost opportunities to work as a result of refusng
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catwalk jobs. Therefore, | find that the evidence of record on thisissue does not support the conclusion
that Clamant was permanently partidly disabled inrelaionto the October 2, 1991 injury, after he reached
MMI for it.

Permanent total disability

Employer, through both Eagle Pacific and Homeport, contends that Clamant has been released
to work by his atending physician and, furthermore, as a gang boss, he did not performthe kind of work
that leadsto the progressionor aggravation of a degenerative condition in the lumbar spine. (Tr. 32, 38).
Employer pointstothe medical evidence provided by Dr. Vessdly that testsperformed onClamant showed
a certain degree of symptom magnification being experienced by Clamant. (SeeTr. 117). Based onthe
resultsof these tests, Employer notes, that Dr Vessely opined that Clamant is experiencing pain he should
not; therefore, he was hestant to recommend surgicd treetment for Clamant. (Tr. 119). Dr. Vessdy
further indicated thet, after viewing the videos of gang boss work, he believes Claimant’ swork is not the
kind that |eads to the degenerative changesinthe lumbar spine. (Tr. 122). Hefurther opined that Claimant
can do gang boss work within the prescribed retrictions. (Tr. 128).

Clamant’s atending physcdan, Dr. Berkeley, on the other hand, opined that Claimant has
experienced neurogenic claudication from the degenerative changesin his lower back. (CX-9, pp. 122,
135). This condition has cut-off oxygen to certain tissues and narrowed the spind cand; thus, causing
progressively increased pain to Claimant. (See CX-9, pp. 120-23). This condition, combined with the
scar tissue from Clamant’s earlier surgeries, has hastened the need for surgery and hastened the
development of his degenerative condition. (CX-9, pp. 129-32). Dr. Berkeley noted that Claimant’s
condition became more and more debilitating particularly from 1996 to 1998, (CX-9, p. 128), and
furthermore, that Claimant’s complaints “are totdly in accordance with what one would expect with the
severity of the pathologica changes that one saw in the MRI scan. The whole situation is very
graightforward, very smple and fits exactly tothistype of pathological condition.” (CX-9, pp. 132-33).

Dr. Berkeley further reported, on July 3, 1998, that Claimant “had reached the stage where he will
not be able to work as alongshoreman, because of this progressive disease and gradud deterioration in
hislumbar spine...” (CX-6, p. 89-91).

| find Dr. Berkeley’s medicd findings to be reasonable and appropriate based on his reasoned
opinions and andyses as set forth in his testimony and medica reports.  Furthermore, Dr. Berkeley is
Clamant’ satending physician, and examined hmonnumerous occasions. Dr. Vessdy examined Claimant
onasngleoccason. (Tr.113-15). Pursuant to the decision of the Ninth Circuitin Amosv. Director,
OWCP, 153 F.3d 1051 (9" Cir. 1998), amended 164 F.3d 480 (9" Cir. 1999), | have given greater
weight to the opinion of Clamant’ streating physician. See aso, Pietrunti v. Director, OWCP, 119 F.3d
1035 (2" Cir. 1997). Therefore, based on Dr. Berkeley’ s medical opinion, | find and conclude thet the
weight of the evidence indicates that Clamant is permanently and totaly disabled under the Act and that
he became so on July 3, 1998. Thus, | find that Claimant reached maximum medical improvement
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(MMI) for the 1998 injury on duly 3, 1998.. (Asto who is respongble for Claimant’s permanent tota
disahility, seebelow at “D. Last Responsible Carrier.”).

C. Medical Benefits

Anemployer found lidble for the payment of compensationis, pursuant to Section 7(a) of the Act,
responsible for those medica expenses reasonably and necessarily incurred as aresult of awork-related
injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130 (1978). The test iswhether or not the treatment
is recognized as appropriate by the medical profession for the care and treatment of the injury. Barbour
v. Woodward & Lothrop, Inc., 16 BRBS 300 (1984). Entitlement to medica services is never
time-barred where a disahility is related to acompensable injury. Mayfidd v. Atlantic & Gulf Stevedores,
16 BRBS 228 (1984); Dean v. Maine Terminds Corp., 7 BRBS 234 (1977). Furthermore, an
employeesright to select hisown physcian, pursuant to Section 7(b), iswell settled. Bulonev. Universal
Termind and Stevedore Corp., 8 BRBS 515 (1978). A damant is dso entitled to reimbursement for
reasonable travel expensesin seeking medica careand trestment. Gilliamv. The Western Union Telegraph
Co., 8 BRBS 278 (1978).

InShahady v. Atlas Tile& Marble, 13 BRBS 1007 (1981), &ff'd, 682 F.2d 968 (D.C. Cir. 1982),
cert. denied, 459 U.S. 1146, 103 S.Ct. 786 (1983), the Benefits Review Board hdd that a dlamant's
entittement to an initid free choice of a physicianunder Section 7(b) does not negate the requirement under
Section 7(d) that claimant obtain employer's authorization prior to obtaining medica services. Jackson v.
Ingalls Shipbuilding Divigon, Litton Sysdems Inc, 15 BRBS 299 (1983); Beynum v. Washington
Metropolitan AreaTrangt Authority, 14 BRBS 956 (1982). However, whereaclaimant has been refused
trestment by the employer, he need only establish that the trestment he subsequently procures on his own
initiative was necessary inorder to be entitled to suchtrestment at the employer's expense. Atlantic & Gulf
Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971); Matthewsv. Jeffboat, Inc., 18 BRBS at 189
(1986).

Section 7(d) requires that an attending physician file the gppropriate report within ten days of the
examination. Unless such fallure is excused by the fact-finder for good cause shown in accordance with
Section 7(d), Claimant may not recover medical costsincurred. Betz v. Arthur Snowden Company, 14
BRBS 805 (1981). Seeds0 20 C.F.R. § 702.422. However, the employer must demonstrate actua
pregjudice by late ddlivery of the physician'sreport. Roger's Termind, supra.

In this case, Claimant has had to pay a $350.00 medica bill to Dr. Berkeley and is actively
searching for asurgeonto performthe surgery recommended by Dr. Berkdley. (Tr. 48, 53, 76). Because
Dr. Berkeley has credibly tedtified that Clamant is in need of surgery, | find and conclude that
Employer/Homeport must compensate Clamant for dl reasonable medica expensesin connectionwithhis
lower spine injury and is lidble for the reasonable costs of such a surgery. (See below for finding that
Employer/Homeport isthe Last Responsible Carrier.)
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D. Last Responsible Carrier

In aggravation cases, the responsible employer/carrier is the one for whom the claimant worked
when the lagt injury or aggravation occurred. If the disability is the result of the natural progression of an
earlier injury, the respongble employer/carrier is the one for whom the daimant worked at the time of the
ealier injury. However, if the disability isthe result of anew injury that has aggravated, accelerated, or
combined with the prior injury to result inthe present disability, the responsible employer/carrier isthe one
for whomthedamant worked at the time of the new injury. Foundation Constructorsv. Director, OWCP,
950 F.2d 621 (Sth Cir. 1991).

In Foundation Constructors, the Ninth Circuit, in whose jurisdiction this case arises, upheld the
Bendfits Review Board’'s determination that damant’s back condition was aggravated during his
employment with Foundation even though such degeneration was the result of injuries clamant had
sugtained while employed withanother employer. 950 F.2d a 624. The Ninth Circuit recognized that the
aggravation “rule serves to avoid the difficulties and ddays connected with trying to apportion ligbility
among severd employers, and works to apportion ligdility in a roughly equitable manner, since ‘dl
employers will be the last employer a proportionate share of thetime.’” 1d. at 623 (quoting Generd Ship
Servicev. Director, OWCP, 938 F.2d 960, 962 (9th Cir. 1991)).

In this case, the new injury was the cumulative trauma Claimant experienced to his back while
working as alongshoreman. Claimant’s physician, Dr. Berkd ey, tedtified that when he released Claimant
iN1992, after the surgeries, Clamant was essentidly symptom-free, inthat he had no sgnificant debilitating
symptoms from either his neck or low back. (CX-9, pp. 117-18). Dr. Berkeley then reported that the
daly sublimind trauma of Clamant’s work activities during the two to three years prior to July 1998
hastened the need for the surgery he has recommended and has hastened the development of his
degenerative condition. (CX-9, p. 132). Moreover, Clamant and his wife's reports of increased pain
beginning around 1996 exemplified by Claimant’ sincreased intake of medications for pain during thistime
support Dr. Berkeley's conclusion that Claimant’ s work activities hastened and accelerated his need for

urgery.

Based onthe foregoing, | find that Clamant experienced anewinjurythat aggravated, accel erated,
or combined with his prior injuries to result in the present disability. Therefore, | find and conclude that
Homeport is the respongble carrier as Homeport was on therisk during the time that daimant worked
when the last injury or aggravation occurred. See Foundation Constructors, supra.

E. Average Weekly Wage

Sincetherewere 1991 and 1998 injuries in this matter, average weekly wage determinations must
be made for both dates.

Section 10 of the Act setsforththree dternative methods for calculating a damant'saverage annud
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earnings, 33 U.S.C. § 910 (a)-(c), which are then divided by 52, pursuant to Section 10(d), to arrive at
anaverage weekly wage. The computation methodsare directed towards establishing aclamant'searning
power & the time of injury. Johnson v. Newport News Shipbuilding & Dry Dock Co., 25 BRBS 340
(1992); Lobusv. I.T.O. Corp., 24 BRBS 137 (1990); Orkneyv. Genera DynamicsCorp., 8 BRBS 543
(1978); Barber v. Tri-State Terminals, Inc., 3 BRBS 244 (1976), aff'd sumnom Tri-State Terminds, Inc.
V. Jesse, 596 F.2d 752, 10 BRBS 700 (7th Cir. 1979). Subsections 10(a) and 10(b) both require a
determination of an average dally wage to be multiplied by 300 days for a 6-day worker and by 260 days
for a5-day worker in order to determine average annua earnings.

The gstatute sets a high threshold and requires the application of Section 10(a) or (b) except in
unusua circumstances. Section 10(a) is the presumptively proper method for caculating average weekly
wage and must be employed unless it would be unfair or unreasonable to do so. Section 10(a) provides
that when the employee has worked in the same employment for subgtantidly the whole of the year
immediatdly preceding the injury, his annud earnings are computed usng hisactual daily wage. 33 U.S.C.
§ 910(a). Section 10(b) provides that if the employee has not worked substantialy the whole of the
preceding year, his average annua earnings are based on the average daily wage of any employee in the
same class who has worked substantialy the whole of theyear. 33 U.S.C. § 910(b). But, if neither of
these two methods "can[] reasonably and farly be applied” to determine an employee's average annud
earnings, then resort to Section10(c) is appropriate. Empire United Stevedore v. Gatlin, 935 F.2d 819,
821 (5th Cir. 1991).

Section 10(c) of the Act provides:

If e@ther [subsection 10(a) or 10(b)] cannot reasonably and fairly be
applied, suchaverage annud earnings shdl be such sum as, having regard
to the previous earnings of the injured employee and the employment in
whichhewasworking at the time of hisinjury, and of other employeesof
the same or most gmilar class working in the same or most Smilar
employment in the same or neighboring locdity, or other employment of
such employee, induding the reasonable value of the services of the
employee if engaged in sdf-employment, shdl reasonably represent the
annud earning capacity of the injured employee.

33U.S.C §910(c).
1991 AWW

Clamant’s deposition was taken on March 3, 1993 for purposes of the October 2, 1991 injury
dam. At that time he had been back at work for three months. He testified that he went back to work

in November 1992 and was still on the dock preference board, whichhe had been on since 1985 due to
the effects of the 1979 injury. It offered employment in alimited category of jobs such as ding man and
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gang boss. Claimant was on the board for the day shift, which had about 25 people onit. (EP Ex. 15,
pp.194-195). He further testified that he accepted a night-time short duration job every oncein awhile
and that he was as avalable for work sincethe November 1992 injury as he was beforehisinjuryin 1991.
(EP Ex. 15, p197). Clamant testified that he turned down jobsin 1991before his October injury, because
of back problems. (EP Ex. 15, p 229), and that the jobs he took that related to log-loading operations
were that of gang boss, dingman and boatman (when he had a boat).

At the time of the October 2, 1991injury, the employer/carrier for Claimant’ s1979 injury was
atempting to have his permanent partid disability benefits modified. (The hearing was held on October
23, 1991, three weeks after the October 2, 1991injury. Judge Schneider concluded that there was no
evidence that the wage increases were permanent since the amount of work fluctuated based on economic
conditions. Hetherefore denied theemployer’ spetition for modification and found that Employer had failed
to establishthat there was a change in Claimant’ s wage earning capacity. Judge Schneider concluded that
in 1991, Clamant had a residua wage-earning capacity of $333.87 per week as alongshoreman. This
decision was appeded to the Board.

Subsequently, the dam for the October 2, 1991 injury proceeded to hearing on April 6, 1993,
before Judge Schreter-Murray. Thepartiesstipulated that Claimant wasmedically stationary on November
24, 1992 from the October 2, 1991 injury. (H EX. 55, pp.382-383). Judge Schreter-Murray determined
that the pending of the Board appeal (of the Order onthe Petition for Modification) complicated the issue
of caculating Clamant’s average weekly wage and judtified aremand of the cdlaim until disposition of the
apped. (H. Ex. 55pp. 408-409).

OnApril 21, 1993, the October 2, 1991 injury claim was remanded to the OWCP (HP Ex. 56).
In a Decison and Order dated September 9, 1996, the Board affirmed Judge Schneider’s denid of the
employer’s petition for modification and uphed Judge Schneider’ sfinding of a $333.87 residua wage-

earning capacity.

| find that the law of the case doctrine does indeed apply here and therefore, Claimant should be
precluded from arguing that he had a higher wage earning capacity than the amount Judge Schneider had
determined was his wage-earning capacity asaresult of the October 23, 1991 modification hearing. The
$333.87 wage-earning capacity was affirmed by the Board and is binding since there was afull and fair
adjudication of the issue before Judge Schneider. [Judge Schneider had noted an average weekly wage
of $627.88 for Clamant’ searlier 1979 injury. Thushe had found Claimant entitled to acompensation rate
of $196.01 per week, based on 66 2/3 percent of the difference between his average weekly wage of
$627.88 and his wage-earning capacity of $333.87 (H Ex. 53).] Thus, Claimant’s average weekly wage
(AWW) as of October 2, 1991 was his residua wage-earning capacity of $333.87.

July 1998 AWW

Employer/Homeport argues that Clamant’s average weekly wage should be cdculated usng
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Section 10(c) of the LHWCA while Claimant argues that Section 10(a) should be used. Homeport first
dlegesthat Clamant is bound by his pre-hearing contention thet his average weekly wageis $ 1,156.15,
caculated usng Section 10(c). Homeport, citing 29 CFR §18.51, arguesthat this pre-hearing contention
should be taken as an offer to stipulate, whichHomeport dlegedly accepted by making the same contention
in its pre-hearing statement. However, Section 18.51 of the Rules of Practice and Procedure states as
follows

The parties may by stipulation inwriting a any stage of the proceeding, or ordly
made at hearing, agree upon any pertinent factsin the proceeding. It isdesirable that the
facts be thus agreed upon so far as and whenever practicable. Stipulations may be
received in evidence a ahearing or prior thereto, and whenreceived in evidence, shal be
binding on the parties thereto.

Since no such gipulation was ether “agreed upon” nor received into evidence, this pre-hearing contention
cannot be binding on the parties.

Claimant argues that Section 10(a) should gpply dthough this resultsin some “ overcompensating”
becauseit bases Clamant’ sannua earnings on a daily wage multiplied by 260 without regard to the number
of days actualy worked during the preceding year. For support, Claimant cited Matulic v. Director,
OWCP, 154 F.3d 1052, 32 BRBS 148 (CRT) (9" Cir. 1998). Matulic stated in part:

Due to the fixed formula Congress adopted under 8 910(a), in most benefits cases there
will be adegree of inaccuracy inthe estimation of the worker’ s earning capacity—ordinarily
the error will favor the worker and ordinarily there will be some overcompensation, at least
in theory, dthough in other repects the statutory formulamay benefit the employer.

32BRBSat 151(CRT). For instance, application of the fixed formula benefitsthe employer in cases such
asthiswherethe statutory maximum compensationrate servesto limit the compensationfor ahighearnings
wage earner to a maximum compensation rate regardless of the claimant’'s AWW.

Matulic further noted that “Hexibility and the resol utionof doubtsinfavor of the worker isthe rule
rather than rigid mathematical certainty.” Furthermore, Matulic went on to state:

When Congress amended section 910 of the Act in 1948 to reflect the five-day work
week, it undoubtedly was aware that virtualy no one in the country works every working
day of every work week; there are many reasons induding illness, vacation, strikes,
unemployment, family emergencies, etc. We can infer that Congress knew that both
subsections (a) and (b) would result insome overcompensation, but retained the 260-day
factor for administrative convenience.

Matulic at 1057. TheNinth Circuit, citing Duncanson-Harrelson Co. v Director, OWCP, 686 F.2d 1336
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(9" Cir. 1982), vacated on other grounds, 462 U.S. 1101, 103 S.Ct. 2446 (1983), concluded that when
a damant works more than 75 per cent of the workdays of the measuring year, the presumption that
Section 10(a) gppliesisnot rebutted. However, the court further noted that it did not meanto suggest that
afigurethat is 75 per cent or lower will necessarily result inthe gpplication of Section10(c) Sncethere may
be other circumstances which demondrate that a reduction in working days during, the one-year period
preceding the worker’ sinjury is atypical of the worker’s actud earning capacity.

Employer/Homeport argues that Clamant’'s employment was “intermittent and casua” and
therefore, Section 10(c) is controlling. To thisend, Employer/Homeport notes that Claimant works from
jobto job out of ahiring hdl, that heishired onarotationa basis and not by name, and that his employment
varies from week to week. According to Employer/Homeport, this puts Claimant squarely within the
holding of the Ninth Circuit in Marshdl v. Andrew F. Mahony Co., 56 F.2d 74, 77-78 (9" Cir.
1932)(AWW cdculaions whenthe worker’ semployment is“intermittent and casud” must be made under
Section 10(c)). Employer/Homeport arguesthat the Ninth Circuit in Matulic did not overrule Mahony and
therefore Mahony must be followed.

While it is correct that Matulic did not overrule Mahony, it is so clear that Matulic is a better
expresson/interpretation by the drcuit court of Congressiond intent in this area, and, as will become
obvious, Maulic is pertinent to the fact Stuation a hand. Since | do not find that Claimant’ s employment
was“intermittent and casua,” Mahony isnot controlling. Claimant, like other longshoremen, worked from
job to job out of ahiring hall, on arotationd basis. If Claimant had to be classified as anintermittent and
casua worker, so would every other longshoreman.

| find that Section 10(a) should apply for the fallowing reasons. Thereisno question that Claimant
worked subgtantiadly the entireyear prior to October 2, 1991. Employer/Homeport admits that Claimant
worked 197 days during the 52 weeks before July 2, 1998. Claimant was a five-day-per-week worker,
and 197 daysis 75.7 per cent of 260 days. Where awork record exceeds 75 per cent of the claimant’s
potentid, the Ninth Circuit requires a cdculation of the AWW pursuant to Section 10(a). See Matulic,
supra.. Thesework daysdo not include vacations or holidays. Wodley v. Ingdls Shipbuilding, 33 BRBS
88 (1999).

However, even if Clamant had worked less than 75% of his potentid, he would not necessarily
be excluded from application of Section 10(a). The court in Matulic stated, “\Wedo not mean to suggest
that afigure that is 75% or lower will necessarily result in the application of 8910(c). There may be other
circumstances which demondtrate that a reduction in working days during the one-year period preceding
theworker’sinjury is atypicd of the worker’s actua earning capacity.” 154 F.3d at 1058. Matulic then
notes some of these circumstances.

Among those exemplified in Matulicisthefact that employment inthe Seettle port was not seasonal
or intermittent, but rather was stable and continuous. The Matulic court compared the factsof itscase with
Paacios v. Campbell Industries, 633 F.2d 840 (9" Cir. 1980) (noting that longshore work may be
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consdered intermittent if there is evidence that the port is closed seasondly or for fixed periods of time).
In fact, inholding that Section 10(a) rather than 10(c) applied, the Matulic court concluded, “To reach the
conclusionurged by [the stevedoring employer], we would be required to conclude that no longshoreman
working out of Sedttle is employed continuoudy and none is entitled to have his average weekly wage
computed under the presumptive formula of the Act. The record does not support suchadragtic holding.”
154 F.3d 1058.

| find that in the ingtant case, there is no evidence that the port was closed seasondly or
periodicaly. Clamant’s employment was stable and continuous. Accordingly, applying Matulic, Section
10(a) provides the proper method of calculating Claimant’ s average weekly wage.

However, Clamant arguesthat Brady-HamiltonStevedore Co. v. Director, OWCP, 58 F.3d 419,
29 BRBS 101 (CRT) (9" Cir. 1995) should gpply. Brady-Hamilton stated that athough the principa
factor in determining AWW isthe sdary earned by the damant prior to the injury, the projected loss of
earnings may be inaccurate because factors likeinflationand a change of wage rates or benefits may bear
upon the amount of earnings lost. “Where aworker isinjured for the second time, any award made for
the firg injury should be disregarded if more rdliable information concerning the worker’ s earning capacity
has become available. 58 F.3d at 421.

In Brady-Hamilton, the matter was remanded <o that the AL J could determine the reason for the
increase in the dlaimant’ s weekly wage. If the increasewas due to factors other than an increased wage-
earning capacity, the claimant was entitled to keep both of his awards. If ontheother hand, theclamant's
wage-earning capacity had increased inthe year of the second injury, this would require some adjustment
of the earlier award.

Clamant arguesthat hisincreased earnings after the 1979injury, and after adjustmentsfor contract
increases, were not due to any change in his earning capacity. Claimant notes that he did not acquire any
new job skills or seniority postions. He attributes the increase to four reasons unrelated to a change in
wage-earning capacity. Firdt, his work habits changed substantidly after the 1979 injury. Although his
physical abilities were limited in terms of the work he could perform on the waterfront, his willingnessto
work increased subgtantialy because of hisincreased financia need and hisinability to enjoy his previous
hobby of horseback riding.

The second reason for an increase is that Longview, Washington, is primarily a wood-exporting
port, and the work opportunities for longshore workers depend on the volume of shipping in the port, as
well asthe number of available registered longshoremen. Claimant testified that the number of registered
longshoremen in Longview had decreased from approximately 500 in the 1970's to gpproximately 200
today, and thisdecrease hascreated subgtantially more work opportunitiesfor the remaining longshoremen.
(TR. 82-83).

Third, the hourly rate of pay for longshore workers hasincreased. A final reason for theincrease
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is that caculations pursuant to Matulic include some overcompensating and Claimant’s average weekly
wage in 1979 was not calculated pursuant to Matulic.

Applying Brady-Hamiltonto the ingtant case, | find that | must view Claimant’ s present increased
earnings capacity as not having been based on an increased wage-earning capacity, but rather, as having
been based on the four reasons previoudy noted. Asl previoudy noted, Brady-Hamilton States, “Where
aworker isinjured for the second time, any award made for the first injury should be disregarded if more
reliable information concerning the worker’ s earning capacity has become available” 58 F.3d at 421. |
find that such information isavailable. (HP Ex. 9, pp. 57-63).

During the period July 3, 1997 through July 2, 1998 (lat day worked), Claimant earned
$60,119.97. (HP Ex. 9, pp. 57-63). Of this, $13,386.35 was holiday pay ($2,670.72), vacation pay
($6,163.20) and pay guaranty planpay (PGP) ($4,552.43). During that time Claimant worked 197 days.

(Ld).
Homeport argues that under Section 10(c) the compensation rate would be as follows:
$60,119.97/52 = $1,156.15 [AWW] x .6667 =$770.81.

However, Homeport also arguesthat , if Section 10(a) applies, the calculation of Clamant’'s AWW must
be based only on his earnings during days when he worked and that therefore, the formulawould be

$60,119.97 - 13,386.35 (Holiday, vacation& PGP pay)/ 197 = $237.23 average daily
wage.

Whenthe average daily wage of $237.23 ismultiplied by 260 [number of days afive day per week worker
works in a year], the result is $61,679.80. Dividing this by 52 weeksin ayear, would yidd an average
weekly wage of $1,186.15, using Homeport's method.  Two-thirds of $1,186.15 would, in turn, equa
acompensation rate of $790.81, again using Homeport's method.

Previoudy, | have explained why Section 10(a) should be gppliedinthiscase. Now | will address
the actud application of caculating Clamant’s 1998 AWW. Section 10(a) looksto the actua wages of
the injured worker as the monetary base for determinationof the amount of compensation.  Jurisprudence
under the LHWCA defines “wages’ as including vacation and holiday pay, as well as guaranteed annua
income payments. Sproull v. Stevedoring Services of America, 25 BRBS 100 (1991); Duncan v.
Washington Metro. Area Trangt Auth., 24 BRBS 133, 136 (1990); Rayner v. Maitime Terminds, 22
BRBS5 (1988); Waters v. Farmers Export Co., 14 BRBS 102 (1981), aff'd per curiam, 710 F.2d 836
(5" cir. 1983); McMennamy v. Young & Co., 21 BRBS 351, 354 (1988).

Therefore, | find that, under Section 10(a), Claimant’s 1998 average weekly wage is $1,156.15
($60,119.97/52), and his compensation rate would be $770.81 ($1,156.15 x .6667).



-32-

Furthermore, | find that since Claimant’ s1998 AWW was not due to an increased wage-earning
capacity, he remains entitled to his 1979 permanent partid disability award payable by Eagle Pecific as
well. | dso note that, technicaly, Clamant is entitled to keep his permanent partid disability claim open.
However, | note that an adjustment may have to be made to Claimant’s permanent total disability
compensation rate sncethe combined effect of hisaward againg SAIF Corporation ( a permanent partial
award) and a permanent total award againg SS of A/Homeport cannot exceed 66 2/3 per cent of
Clamant’s compensation rate under Section8(a) of the LHWCA asthe Ninth Circuit and the Board both
require. See Brady-Hamilton, 58 F.3d 419, 29 BRBS 101 (CRT) (9" Cir. 1995) and Hansen v.
Container Stevedoring Co., 31 BRBS 155 (1997). It isaxiomatic that a claimant may not be more than
totaly disabled. See Rupert v. Todd Shipyards Corp., 239 F.2d 272 (9™ Cir. 1956); Hoey v. Owens-
Corning Fiberglas Corp., 23 BRBS 71 (1989).

In Crum v. General Adjustment Bureau, 738 F.2d 474, 480 (D.C. Cir. 1984), the court uphdd
an award of 15 percent for partia permanent disability for a neck injury and a later tota permanent
disability award for angina. The Board adjusted the total permanent disability award to account for the 15
percent partid disability award so that the total compensationdid not exceed the gatute limitation. Crum
aso Sates, “Under the court’ s decision in Hastings v. Earth Satdlite Corp., 628 F.2d 85, 91 (D.C. Cir.),
cert. denied, 449 U.S. 905, 101 S.Ct. 281 (1980), the benefits for a total disability are caculated by
evauating the wage-earning capacity that remains after the partia permanent disability is accounted for.”
(Ld.).

Where acdamant susains an injury which resultsin an award of permanent partid disgbility and
subsequently suffersa second injury whichresultsina permanent total disability, he may receive concurrent
awards for the two disahilities. See Hadtings v. Earth Satelite Corp., 628 F.2d 85, 14 BRBS 345 (D.C.
Cir. 1980), cert. denied, 449 U.S. 905 (1980); Finch v. Newport News Shipbuilding & Dry Dock Co.,
22 BRBS 196 (1989). Seedso, ITO Corp. v. Director, OWCP, 883 F.2d 422, 426-27 (5™ Cir. 1989).
The concurrent awards combined cannot exceed the 66 2/3 percent of AWW maximum of Section 8(a).

In Hansen, the Board noted that the total of the claimant’s total disability benefits and partia
disability benefits awards exceeded the statutory maximum under Section 6(a) of the LHWCA. The
maximum 1998 compensation award dlowable is $871.60. | find that if an adjustment must be made in
order not to exceed the maximum alowable rate, the SAIF Corporation weekly payments should be
credited againgt any weekly liability of Homeport.

F. Section 8(f) Special Fund Relief

As noted previoudy, | found that Homeport, and not Eagle Pecific, was the Responsible Carrier
in the matter of the July 2, 1998 injury. While Eagle Pacific pursued Section 8(f) relief (as to its own
defense of both the October 2, 1991 and July 2, 1998 dams), there is no evidence that Homeport has
rased thisissue even in the dternative. (1 note that during the litigation Homeport argued that there was
not anew injury and that inits pre-hearing summary, Homeport stated that Section 8(f) was* Not [anissue]
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as to SS of A/Homeport.”) Noting Homeport's failure to address Section 8(f) and redizing that
occasiondly, for economic reasons, partiesddiberately do not pursue Section 8(f) rdief, | am inclined not
to addressthisissue.

G. Section 14(e) Penalty, Interest and Attorney’s Fees

Section 14(e) of the Act provides that if an employer failsto pay compensation voluntarily within
14 days after it becomes due, or within 14 days after unilaterally suspending compensation as set forth in
Section 14(b), the Employer shdl be lidble for an additiond 10% pendty of the unpad ingdlments
Pendlties attach unless the Employer files atimely notice of controversion as provided in Section 14(d).

In the present matter, Employer filed atimely notice of controversion on September 8, 1998. In
accordance with Section 14(b) of the Act, Claimant was owed compensation onthe fourteenth day after
Employer was notified of his injury or compensation was due* Thus, Employer was liable for
compensationon September 14, 1998. Since Employer controverted Claimant’ s right to compensation,
Employer had an additiona fourteen days to file with the deputy commissioner a notice of controversion.
Frisco v. Perini Corp. Maine Div., 14 BRBS 798, 801 n. 3 (1981). A notice of controversion should
have been filed by September 28, 1998, to be timely and prevent the applicationof pendties. Thus, | find
and conclude that Employer filed atimely notice of controversion on September 8, 1998.

Although not specifically authorized in the Act, it has been an accepted practice that interest a the
rate of 9x per cent per annum is assessed on dl past due compensation payments. Avdlone v. Todd
Shipyards Corp., 10 BRBS 724 (1974). The Benefits Review Board and the Federd Courts have
previoudy upheld interest awvards on past due benefits to insurethat the employee recelvesthe full amount
of compensationdue. Waikinsv. Newport News Shipbuilding & Dry Dock Co., aff'd inpertinent part and
rev'd on other grounds, sub nom Newport News v. Director, OWCP, 594 F.2d 986 (4th Cir. 1979).
The Board has concluded thet inflationary trendsin our economy have rendered a fixed six per cent rate
no longer gppropriate to further the purpose of making Clamant whole, and hashdd that ...the fixed per
cent rate should be replaced by the rate employed by the United States District Courts under 28 U.S.C.
8 1961 (1982). Thisrateis periodicdly changed to reflect the yied on United States Treasury Bills..."
Grant v. Portland Stevedoring Company, et d., 16 BRBS 267 (1984). This order incorporates by
reference this statute and provides for its specific administrative gpplication by the Didtrict Director. See
Grant v. Portland Stevedoring Company, et a., 17 BRBS 20 (1985). The appropriate rate shal be
determined as of the filing date of this Decison and Order with the Digtrict Director.

Clamant’ sattorney, having successfully prosecuted this matter, isentitled to afee assessed agangt

4 Section 6(a) does not apply since Claimant suffered his disability for aperiod of more than
fourteen days.
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Employer.> Counsd for Claimant is hereby alowed twenty (20) days from the date of service of this
decison to submit a petition for attorney’sfees. A service sheet showing that service has been made on
al paties, induding the Claimant, must accompany the petition. Parties have twenty (20) days following
the receipt of such gpplication within which to file any objections thereto. The Act prohibits the charging
of afeein the absence of an approved application.

ORDER

Based upon the foregoing Findings of Fact, Conclusons of Law, and upon the entirerecord, | enter the
following Order:

1.Employer/Eagle Pecific shdl pay Claimant temporary totd disability benefits from October 3,
1991 until November 23, 1992, for the October 2, 1991 injury, based on an average weekly wage of
$333.87. Therefore, said compensation rate for thisinjury shall be $222.58.

2. Employer/Homeport shdl pay Claimant compensation for permanent totd disability from July
3, 1998, and continuing, based on the average weekly wage of $1,156.15, in accordance with the
provisons of Section8(b) of the Act, 33 U.S.C. § 908(b), and the maximum alowable compensationrate
asstated inSection 6 of theAct. 33U.S.C. §906. Claimant’ spreviouspermanent partial disability award
for the 1979 injury payable by SAIF remansin effect. To the extent necessary, if combined payments of
Homeport and SAIF exceed the maximum alowable compensation rate, Homeport is to receive a credit
againg the amount payable by SAIF.

3. Employer/Homeport shal pay al reasonable, appropriate and necessary medical expenses
arisang from Clamant’s lower spine injury, pursuant to the provisons of Section 7 of the Act. 33 U.S.C.
§7.

4. Employer/Homeport shdl pay interest on any sums determined to be due and owing at therate
provided by 28 U.S.C. § 1961 (1982); Smith v. Ingdls Shipbuilding Divison, Litton Systems, Inc., 22
BRBS 46 (1989); Grant v. Portland Stevedoring Co., 16 BRBS 267 (1984), on recon. 17 BRBS 20
(1985).

5 Counsd for Claimant should be aware that an attorney’ s fee award agpproved by an
adminigtrative law judge should compensate only the hours spent between the close of the informa
conference proceedings and the issuance of the adminigtrative law judge s Decison and Order. Revoir
V. Genera Dynamics Corp., 12 BRBS 524 (1980). The Board has determined that the letter of
referra of the case from the Didtrict Director to the Office of Adminigtrative Law Judges provides the
clearest indication of the date when informa proceedings terminate. Miller v. Prolerized New England
Co., 14 BRBS 811, 823(1981), &ff'd, 691 F.2d 45 (1<t Cir. 1982). Thus, Counsdl for Clamant is
entitled to afee award for hours earned after May 8, 1998, the date the matter was referred from the
Didtrict Director.
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5. Employer/Homeport shall receivecredit for all compensation heretofore paid, asand when paid.
6. Clamant’s counsd shadl have twenty (20) days to file a fee petition with the Office of

Adminigrative Law Judges; a copy must be served on Claimant and al opposing counsel who shall then
have twenty (20) days to file any objections thereto.

JOHN M. VITTONE
Chief Adminidrative Law Judge

Dated: October 13, 2000
Washington, D.C.
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